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SENTENCING LEGISLATION (TRANSITIONAL PROVISIONS) AMENDMENT BILL 2008 

Second Reading 

Resumed from 26 November. 

MR J.A. McGINTY (Fremantle) [12.30 pm]: I rise to indicate, with some reservations, the support of the 
opposition for both this bill and its expeditious passage through this place. We want this legislation to be 
effective in dealing with a real problem in our criminal justice system. I will come back in a moment to the 
reasons I believe this bill will not achieve the objectives that it seeks to achieve. 

I will commence by commenting firstly on the selective and discursive second reading speech delivered by the 
Attorney General. It is unfortunate that anyone who reads the speech would not get a full and complete history of 
this matter. In fact, it was a very unusual second reading speech, as a political slant was placed on it by omitting 
significant elements of the history of sentencing legislation in Western Australia to give it a particular flavour 
that, frankly, it does not deserve. 

People in this house know, as do members of the general public, that for decades sentences have been discounted 
in Western Australia by a variety of means. The Attorney General�s speech quite properly refers to the 1960s as 
being at least the period when sentence discounting in its various forms, by either discount or remission, applied 
to people sentenced to a term of imprisonment in Western Australia. To bring circumstances up to the relatively 
modern day, I appreciate that the Attorney General referred in his second reading speech to the Liberal Party 
Attorney General appointing in 1996 Chief Judge Kevin Hammond of the District Court to conduct a review of 
the truth-in-sentencing question, if I may put it in that general way. In 1996 the Liberal Party directed Chief 
Judge Hammond in the terms of reference for that review to deal with the question in this way � 

reducing the rate of remission so that the time actually served by a prisoner more closely approximates 
the term imposed by the court while ensuring that a prisoner sentenced under any new remission regime 
spends no longer in custody than he or she would have spent had he or she been sentenced before the 
commencement of the new provisions for a similar offence in similar conditions; 

The instruction from the then Liberal Attorney General to Chief Judge Hammond was to achieve an outcome 
whereby nobody would spend more time in prison, but there would effectively be a transfer of the discount�a 
discount that was, prior to that time, hidden from public view but applied administratively in the department. I 
will give a simple example. If the court imposed a nine-year sentence on a serious offender, everyone knew that 
that meant six years because one-third would be taken off for remission. I am not dealing with the issue of 
parole, because this legislation does not deal with that issue. That discount brought the justice system into 
disrepute. What was being sought by the Liberal government at the time was a way for that discount on the 
sentence handed down by the court to become more transparent�to make the court hand down a sentence that 
would actually be imposed, rather than a sentence that would artificially be reduced by one-third after the event. 
It was not the intention of the then Liberal government to increase prison sentences across the board. When the 
Labor Party came to government in 2001, I found that the previous Liberal government had made two attempts 
to enact in legislation the recommendations in that report. It is unfortunate that this part of the history is 
completely missing from the Attorney General�s rather lengthy speech. Firstly, in 1999 legislation was passed to 
write into the sentencing laws the exact provision that is now the subject of repeal by this legislation�in other 
words, the one-third discount. Unfortunately, upon its passage through the Parliament, that legislation was 
quickly found to be unworkable, and, so, in 2000 the then Liberal Attorney General re-enacted legislation to 
overcome the technical defects. Neither of those pieces of legislation was ever proclaimed, but they provided 
that the court was to reduce by one-third the sentence it would otherwise have awarded to ensure that the 
sentence handed down by the court more closely approximated the sentence actually served; in other words, the 
one-third remission would be abolished and the sentence made more transparent. 

We then had a change of government in 2001. The Labor Party picked up the legislation that twice had been 
unsuccessfully sought to be enacted to give effect to the recommendations of Chief Judge Hammond. We 
brought in a formulation that was changed by the upper house to make it more closely align with the Liberal 
Party legislation, which legislation had proved to be flawed in both 1999 and 2000. I believe there was a genuine 
desire by both sides of politics at about that time to make the sentencing process more transparent by abolishing 
the concept of remission, but to do so in such a way that the sentence handed down by the court reflected the 
reality of the term to be served by the prisoner. 

It is interesting that since then, the current Attorney General has sought to point the blame for that legislation, 
which was changed by the Liberal Party in the upper house to more accurately reflect the two pieces of 
legislation it had put forward only a few years earlier to give effect to the recommendations of the committee 
headed by Chief Judge Hammond, at the Labor Party. One need look no further than the media statement 
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released by the Attorney General on 26 November to accompany the introduction of this legislation in the 
Parliament in which he referred to the previous Labor government�s one-third automatic discount for offenders. 
If he were honest, we would know that the one-third discount for offenders has been in place for the past three 
decades. Nonetheless, I understand that there is a bit of political argy-bargy; it is just unfortunate that the full 
picture was not revealed in the second reading speech. I urge anyone who reads that speech to be cautious and to 
take it as essentially a political statement, rather than a complete, honest and accurate statement of the history of 
sentencing, because it overlooks the very actions of the Liberal Party for which it is now criticising the Labor 
Party. 

I am sure that was done with the best of intentions by the Liberal Party in the late 1990s and in 2000 and then 
again by the Labor government in 2003, based upon the recommendations of a person whom we all hold in 
enormous regard for not only his time as the Chief Judge of the District Court, but also his subsequent work as 
the inaugural Commissioner of the Corruption and Crime Commission. It was all designed to achieve 
transparency. The sentence handed down by the judge would be the sentence served, subject to parole. That was 
what we set out to achieve; there was no deduction, rebate or discount introduced as part of that legislation, 
beyond that which already existed and which the Liberal Party, in its own legislation in 1999-2000, sought to 
achieve. 

The provisions have been called transitional provisions for very good reasons. It was intended by Parliament that 
those provisions would have a relatively short life as we moved into a new sentencing regime that would not 
include sentence discounting. It was the clear and stated intention of the Parliament that over a relatively short 
time�as the criminal law was reviewed, new offences were created and penalties for existing offences were 
modified�a new order of sentencing would arrive, and there would not be an ongoing need to discount 
sentences. That view was also initially adopted by the courts, and in several cases the courts determined that any 
new offences created after the passage of the 2003 amendments to the sentencing legislation would not be 
subject to the truth-in-sentencing discount, as it is colloquially termed. A number of decisions were made to that 
effect, reflected by what was said in Parliament. For example, when the previous government introduced the 
one-punch-killing laws for unlawful assault resulting in death, it was clearly stated that it was a new law based 
upon the law as it was then applied by the Court of Appeal in Western Australia, and that there would be no 
sentencing discount applied to that law as there had been with a great number of provisions of the Criminal 
Code, which had had its penalties and substantive provisions of offence reviewed by the Parliament. That is why 
it was expected that it would be phased out very quickly. 

This all came to a shuddering halt in July 2008. In a decision of the Court of Appeal dated 10 July, a five-judge 
court essentially said that the transitional provisions were there to stay and were a permanent feature, 
notwithstanding the fact that they were referred to as transitional provisions. The court reversed the law as it then 
stood. It proclaimed in that particular case that any new offences created after 2003 would be subject to the 
discount. The case arose on appeal from Judge Sweeney of the District Court, who dealt with a new offence in 
relation to assault and bodily harm that was created after the 2003 amendments to the sentencing legislation. The 
Court of Appeal, in my view, therefore for the first time expressly overrode the intention of Parliament for 
sentencing matters. It is appropriate that that decision compounded what I believe was growing public anxiety 
surrounding the fact that it knew for the first time, courtesy of the 2003 amendments to the Sentencing Act 1995, 
the nature of the sentences delivered by the court and actually served by offenders; prior to that the sentences 
were hidden. Notwithstanding that fact, the hidden nature of remission still brought the system into disrepute, 
and that is why the Court Liberal government commissioned Judge Kevin Hammond and brought in pieces of 
legislation to achieve the very thing that the Labor government did in 2003. 

Nonetheless, the development in Yates then placed the sentencing system in a situation in which the courts were 
not implementing the will of Parliament. There was growing public concern about the rigidity of the 
interpretation placed on that legislation, which, as I have said, was amended by the Liberal Party in the 
Legislative Council to accurately reflect the operation of its own legislation of 1999-2000. For that reason, the 
Premier of the then government and I announced on 3 August 2008�immediately prior to the calling of the 
election�that we would bring in legislation with the same stated intention as this legislation. In a media 
statement dated 3 August 2008, we said that we would seek to do three things. Firstly, we would repeal the 
transitional provisions, removing the compulsory one-third reduction. This legislation does that also. That 
reduction is a source of considerable anxiety to everyone associated with the criminal justice system because 
what was designed with good intentions by Kevin Hammond, the Liberal government and the Labor government 
has not worked in the way that Parliament intended it to work. We therefore proposed the repeal of the 
transitional provisions relating to the one-third discount. We also advised the public of legal advice we had 
received that a mere repeal of the transitional provisions relating to truth in sentencing would create greater 
uncertainty and inconsistency of sentencing, and could even result in the retention of sentence discounting. That 
is why the old legislation needed to be replaced by a new sentencing regime; there at least needed to be 
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significantly new elements in the sentencing regime. That is what we do not have in this legislation. I will 
address that difficulty in a moment; it raises the very serious question of whether this legislation will be effective 
in achieving its stated objectives. 

The second thing the previous government undertook to do was to ensure that the maximum statutory penalty 
would be available to judges to use in determining an appropriate sentence. In many cases that are the worst in 
their category�we frequently refer to the case of Timothy Farmer in Albany, who was found guilty of the 
manslaughter of his child�for which the maximum statutory penalty is 20 years, the sentence handed down is in 
fact less than 10 years. If that was the case at the worst end of the spectrum, the maximum penalty prescribed in 
the statutes of 20 years should have been available to the court as the starting point in determining the sentence 
for Mr Farmer. That has never been available to the court, although we thought at one stage that the 
interpretation of new offences would have allowed the maximum to be applied. That was dashed by the decision 
of the Court of Appeal in Yates. 

For the first time in living memory�I cannot go back before the 1960s in any meaningful way�we proposed to 
expressly guarantee that the maximum sentence would be available to the sentencing judge to apply in an 
appropriate case. There are about 8 000 prison admissions a year in Western Australia, although a number of 
those are remand cases; if one works on the basis of approximately 20 per cent of admissions being remand 
cases, there are approximately 6 000 sentences of imprisonment a year in Western Australia. The previous 
government wanted to enable the courts, when dealing with these cases, to be guided by the going rate�the 
tariff or precedent, if you like�for the bulk of cases. The government also wanted to ensure that the more 
serious cases, the cases that fit within the top 10 per cent to 30 per cent of seriousness, would attract an increased 
penalty resulting in a longer term of imprisonment because the maximum would be available and it would mean 
that there would be an increased prison penalty imposed upon offenders at the more serious end of the scale, 
tapering up to the maximum statutory penalty, which in the case of manslaughter is 20 years. Other very serious 
cases would also attract an increased tariff.  

The third aspect�in addition to removing the truth-in-sentencing discount and making the maximum sentence 
available�would be to write into the legislation a new direction to the courts. The new direction would be that 
not only would the courts not apply a discount and would now use the maximum sentence in appropriate cases 
and adjust their sentences accordingly, but also they would endeavour to achieve greater consistency in the 
sentences they handed down by reference to an established tariff, or a going rate, for a particular offence, if there 
was one, to ensure that the time actually spent in prison would be taken into account. That aspect is carried 
forward in this legislation. Therefore, two of the three aspects that the Labor Party indicated it would legislate to 
achieve have been given effect to in this legislation. Clearly, discounting has been removed, and we support that 
wholeheartedly. 
Coming to the third issue that I raised�greater consistency�there will be greater consistency because of the 
provisions in the bill, but it is complicated by the second issue, which makes available the maximum sentence. I 
do not believe this legislation achieves that objective. I am reinforced in that view by the briefing that we 
received yesterday. I will come back in a few minutes to describe the views of the state�s chief prosecutor, who 
is also of that view. He told the Attorney General and the Labor Party members who were present at that meeting 
that in his view the legislation would not achieve the stated objective of applying the maximum sentence in the 
worst cases that come before the courts, and that in fact there would be downward pressure in the more serious 
cases on the sentence to be applied. 

I have outlined what we set out to achieve. I believe that, as a statement of principle, would have enjoyed very 
widespread community support because they are the issues that are of concern to people: consistency, the 
maximum sentence available for the worst cases and the end of discounting. It is unfortunate that this legislation 
will not give effect to those three principles, but it will give effect to some. 

I have already referred to the press release issued by the Attorney General on 26 November, in which he quite 
mischievously referred to the previous Labor government�s one-third automatic discount for offenders, given 
that that one-third discount had been in effect for at least three decades, and in other guises even longer than 
that�at least five decades that we are aware of. The press release is quite misleading, and the Attorney General 
might like to correct it. The press release refers to this legislation that we are dealing with today. The third-last 
paragraph of the press release states � 

The legislation will establish a stronger, fairer and clearer justice system by addressing the following 
three key issues in sentencing: 

•  repealing the Transitional Provisions (eradicating the present automatic one-third discounts in 
sentencing for criminal offences) � 

The legislation certainly does that � 
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•  giving judges greater discretion to decide not to make an offender eligible for parole and greater 
discretion to make offenders serve longer periods of imprisonment before the offender becomes 
eligible for parole 

The legislation does not deal with anything of the sort. It is a quite misleading statement to assert that it does. 
Not only does the legislation not deal with that issue, but also neither was it stated that it did in the briefing that 
we received yesterday. Nonetheless, to the media and to the general public the Attorney General was purporting 
to convey that this legislation deals with the question of parole eligibility by giving judges a greater discretion to 
decide not to make an offender eligible for parole. The legislation does nothing of the sort, and the press 
statement put out by the Attorney General should be corrected because it is false. 

The third dot point refers to this legislation � 

•  limiting the circumstances in which offenders are given discounts for early pleas of guilty and 
decreasing the quantum of the discounts for early pleas in situations where offenders had no real 
choice, given the strength of evidence against them, but to plead guilty to a serious offence. 

I am sorry; the legislation does not deal with that, notwithstanding the fact that the Attorney General in his press 
statement sought to convince the media, and therefore the general public, that it did. He misled the public in 
saying that. Again, it is time that the Attorney General apologised for that quite grievous falsehood and corrected 
it with a further press statement saying that the legislation deals only with the first of those three dot points and 
not the last two�which the Attorney General asserts it does deal with. 

Let me come to the context in which the opposition supports this legislation. It was introduced into the 
Parliament last week, and we more than happily agreed to its expedition. The legislation was in fact delayed. It 
was originally said that it would be introduced in the first full week of sitting after the election, and then it was 
delayed by a week. We were critical of the government then for what appeared to be an inability to honour its 
election commitment to scrap the truth-in-sentencing laws as they applied. I am delighted that it now appears, 
subject to the Legislative Council�s way of dealing with these bills, that this legislation will pass the Parliament 
in two days�one day of debate in this house and one in the Legislative Council. That is unique for legislation of 
this nature, which will have a major impact and which we believe the government has not got right. Nonetheless, 
we are prepared to make our point. We will be moving an amendment�which the Attorney General should be 
moving�to achieve the real stated intention of the legislation in a more effective way. We hope the Attorney 
General will not let his ego get in the way of good legislation when it comes to his first piece of legislation. He 
should take the advice of the state�s chief prosecutor and make sure that this legislation will be effective. That is 
the real issue that needs to be dealt with. 

Let me come to the fact that this legislation was introduced into Parliament last week. We will deal with it as 
expeditiously as we can because we believe that this is most probably the major issue, highlighted yesterday by 
the sentence of a man I believe is from your electorate, Mr Speaker�or nearby. 

Ms M.M. Quirk: The member for Geraldton�s electorate. 

Mr J.A. McGINTY: Geraldton, is it? 

The sentencing of the killer of Bill Rowe has again highlighted what would have been an ongoing problem over 
summer. We raised that problem in this place in the first week in which Parliament sat. We urged the 
government to treat this matter with a greater sense of urgency than it was treating it at that time. That was to 
ensure that the legislation would be passed and on the statute book, and that injustices like that which occurred 
yesterday would not continue over summer. Approximately 2 000 prisoners will be sentenced to a term of 
imprisonment by the courts between now and when the legislation would have been passed in March or April 
next year if the legislation had been allowed to drift on. That is the reason we support dealing with this bill as a 
matter of urgency. 

Two matters of concern were raised with me at the briefing yesterday. The Attorney General organised to have 
present George Tannin, SC, State Counsel�who I understand has been given general responsibility for this 
bill�and Robert Cock, QC, the Director of Public Prosecutions. Two issues were raised there. I will touch on 
the first briefly to say nothing more than I was disappointed, when we asked about the effect of the legislation, 
that the Attorney General refused to quantify the effect for us. He has made great play in this place about the 
seven pieces of modelling he has done to determine the effect on the prison population and therefore the cost of 
this legislation. When we asked to be briefed on the effect of the legislation on the prison population, on the cost 
and on whether moneys had been allocated to support this legislation to provide additional prison officers, 
additional prison beds and things of that nature, that information was not forthcoming to the extent that just a 
scant, one page of computer-screen information was provided to us, which looked to me as though the modelling 
was very amateurish. It simply sought to apply a straight-line rule to all existing sentences if they were increased 
by a particular percentage. That was not particularly helpful. However, I make this request now. The Parliament 
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is entitled to know the best estimate of the effect and cost of the legislation on prison terms, the prison 
population and the number of beds that are needed. To refuse to provide that information showed a degree of 
immaturity and inexperience. When the Attorney General gives a briefing in the future, perhaps he should 
provide the information that Parliament should have before it when dealing with these matters. In consideration 
in detail we will pursue in more detail the important issues of the cost to the state and effect on prison terms that 
this legislation will have. 

An even more concerning issue is the point of view put at that briefing in a very forthright and frank way by the 
Director of Public Prosecutions, as would be expected of an independent officer. By his statute, he is set up as an 
independent office and we expect him to be ferociously independent and to give fearless advice. The advice that 
he gave to the Labor members who were present at yesterday�s briefing in the presence of the Attorney General 
was that this legislation would not achieve its stated objective of making the maximum penalty available to a 
judge in a particular case. The DPP said that maximum sentences would not be imposed in the worst possible 
case as a result of this legislation. That comment from the most experienced prosecutor in Western Australia 
rang alarm bells. If this legislation will not make the maximum penalty available to the courts, it must be 
amended. It must be taken back and looked at. I am happy to do that quickly so that unjustly lenient sentences 
are not handed down over the entire summer. We must make sure that we get this legislation right rather than 
rely on the rhetoric in the Attorney General�s second reading speech or press statement, which, on the best 
advice available to the government, is misleadingly wrong. That is a very serious matter. 

I now advise the house of the matters raised by the DPP at the briefing yesterday. He advised that, in his opinion, 
this legislation would not see maximum sentences imposed by the courts, for a variety of reasons. Essentially, he 
made four points. Firstly, he said that the new offences that had been created since 2003 were enacted when the 
maximum penalty was one-third less than that provided for in the legislation, and that the new offences would be 
interpreted in that light. Therefore, when the court determined the maximum sentence that could be imposed, it 
would be interpreted against the backdrop of the law that was in force at the time. For instance, the one-punch 
law that was enacted earlier this year and came into effect midyear was given a statutory maximum of 10 years. 
Subsequently, however, the Court of Appeal pronounced that the maximum penalty was a sentence of six years 
and eight months. A court, when interpreting the statutory provisions in the light of this legislation, would place 
significant weight on the fact that when the one-punch law was introduced, two-thirds of the statutory maximum 
was the maximum penalty that could be looked at. Even though a case has not yet been sentenced under the one-
punch killing law, the court would take that into account and, most probably, would determine that the maximum 
penalty of 10 years could not be applied in any given case. That is a failure of this law. We said that we would 
insert an express provision into the sentencing laws to allow a court to award the maximum penalty available in 
an appropriate case, which would have removed any doubt about whether that could be done. That was done 
against the backdrop of the very significant legal advice the government received, which was that the mere 
repeal of the transitional provisions would not make the maximum sentence available. That was the advice the 
government received, which was repeated by the DPP, Robert Cock, QC, at the briefing yesterday. That is the 
flaw in the legislation because the public wants to see the most serious offenders punished to the full extent of 
the law. My concern is that this legislation will not enable that to occur. That was the first point made by Robert 
Cock in the context of the new offences that have been created since 2003. 

The second point he made related to the 10 July Court of Appeal decision in the case of Yates. The Yates case 
overturned the previous law and stated that the transitional provisions are permanent and that discounting will 
apply to all sentences of imprisonment, except for the one statutory category in which there was a modified 
penalty. The former government obtained legal advice that because this legislation does not overrule the Yates 
decision, Yates remains good law. When interpreting the sentencing provisions, the court will say that 
Parliament enacted this legislation in the full knowledge that the Yates case was determined by a five-judge 
Court of Appeal. That decision established what was law and this law does not, either expressly or by necessary 
implication, overrule the Yates decision. The express view of Robert Cock is that in determining the sentence 
that is available, the judges would still have to have regard for the Yates decision when determining the 
appropriate penalty to be handed down in a particular case because there is neither an express nor implicit 
overruling of the Yates decision in this legislation. 

The third point Robert Cock made was that this legislation contains an express enabling of the court to have 
regard to certain factors. Those factors are contained in clause 4 under proposed clause 3A(3), which reads � 

A court sentencing an offender to a fixed term can have regard to the minimum custodial period of the 
fixed term to be imposed and the minimum custodial periods of fixed terms imposed before the relevant 
commencement, whether or not clause 2 applied to their imposition. 

In layman�s terms, that means the court is to look at the practical effect of how long someone is to spend in 
prison, whether it be under the old system whereby one-third of the sentence was remitted or under the post-2003 
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sentences whereby the sentence was discounted by one-third, which had the same practical effect. Proposed 
clause 3A(3) provides that a court must look at the time a prisoner has spent in prison. That clause is necessary 
and desirable to overrule the common law decisions of the High Court of Australia that say that a court is not to 
have regard to the practical effect of how long someone will actually serve in prison. As far as it goes, I support 
proposed clause 3A(3) because it is a moderating and sensible clause that is designed to achieve greater 
consistency in sentencing so that a judge can look at how long someone has actually spent in prison under the 
various sentencing regimes in the past. That can be a guide to inform the judgement of the court in pronouncing 
sentence in a particular case. The problem with that is it refers only to the actual time to be spent in prison; it 
does not say, as I think it should, that the maximum sentence should also be available. In the former 
government�s legislation, which was not finalised but was drafted and subject to revision, two drafts of which 
were provided to the now Attorney General on a confidential basis prior to the election being called � 

Mr C.C. Porter: I only got one. 

Mr J.A. McGINTY: The Attorney General will find that he has two. 

Mr C.C. Porter: No, I have only one. 

Mr J.A. McGINTY: The Attorney General will find that he has two, if he double-checks. I have said that on the 
public record and the Attorney General has never challenged it before. 

The former government�s legislation made an express statement that the maximum penalty would be made 
available to the courts because the legal advice from the same people, whom I presume are now advising the 
Attorney General, was that that was necessary to overcome the concerns that had been expressed by senior law 
officers in Western Australia that a mere repeal would not open up the availability of the maximum penalty 
because of precedent. That is compounded by the existence of proposed clause 3A(3), which enables the court to 
look at past sentences as an instructing factor in determining the appropriate sentence. That would achieve 
greater consistency while it would militate against the imposition in a particular case of the maximum sentence. 
That, I think, is the problem.  

The fourth point raised by Robert Cock at the briefing yesterday was that, although this legislation purported, in 
the repeal of the transitional provisions, to remove barriers to greater exercise of judicial discretion, the fact that 
it was not replaced with a new regime, as we had proposed when we were drafting the legislation, meant that the 
legislation would be unlikely to result in the maximum sentence being available in a particular case. The court 
would look to Yates, to precedent, and to all of those issues, because there is not sufficient direction or even an 
enabling provision accompanying the repeal of the transitional provisions to provide guidance to the court in 
embarking on a brave new path, particularly in respect of more serious offenders, for whom we believe the 
maximum sentence should be available. 

They were the four points made by Robert Cock to the Labor Party at the briefing. It is fair to say that the other 
government lawyer in attendance at the briefing, George Tannin, SC, held a different view, but the Director of 
Public Prosecutions disagreed with the Attorney General and state counsel. I would have thought that the wise 
path would be to make sure that the views of all relevant senior persons who can contribute to the drafting of the 
legislation were taken on board. An amendment to expressly make the maximum sentence available in 
appropriate cases would have been the appropriate way of handling this matter, rather than saying, as I am sure 
the Attorney General will say, �I think he�s wrong; I�m right; you�re wrong; too bad.� That is no way to deal 
with a serious issue that is causing enormous heartache and concern in the community. I would have thought that 
the most sensible approach would be to accommodate the views of those senior government law officers who 
have a particular point of view on this issue to make sure, as I think is very easily done, that their respective 
points of view are taken into account to make sure that this legislation works. 

We may well be wasting our time here today, because if this legislation does not achieve its objective�as 
Robert Cock and other senior government lawyers believe�in making the maximum sentence available for the 
worst criminals, then the public will be very annoyed and frustrated and this Parliament will have every right to 
demand that the Attorney General amend the particular clause to give effect to the reasonable point of view put 
to him and to many of us by the Director of Public Prosecutions. An amendment is needed in the form of either 
an additional subclause inserted after proposed subclause (3) or a modification to proposed subclause (3) to 
expressly refer to the fact that the maximum sentence can and should be available and used in appropriate cases. 
I know that there is a general statement in the sentencing principles that a relevant consideration is to look at the 
statutory maximum, but against decades of history, the Court of Appeal�s decision in Yates and the expressed 
terminology used in this legislation, I do not think, and senior law officers of the government agree with me, that 
it goes far enough to achieve that very important objective of making the maximum penalty available in a 
particular case. 
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Having said that, I urge the house to give expeditious passage to this legislation. I urge the Attorney General to 
listen to his advisers, in particular the views expressed by Robert Cock that I have attempted to faithfully report 
to the house today. I am sure that my colleagues who attended that briefing can testify to the accuracy of what I 
have stated as being the views of the Director of Public Prosecutions. It is not good enough for the government 
to simply say that it will ram this legislation through when it has senior advice to the effect that this legislation 
will not work in making the maximum penalties available. The opposition would like to see this legislation dealt 
with expeditiously, and we will do everything on our side to assist that. However, we ask the Attorney General 
to give consideration to his own advice. 

MS M.M. QUIRK (Girrawheen) [1.15 pm]: I must begin my remarks on the Sentencing Legislation 
(Transitional Provisions) Amendment Bill 2008 by saying that I am by no means an expert in sentencing law. I 
am a lapsed lawyer. It is a complex area, and I believe that sentencing legislation tends to be a work in progress. 
I want to make a couple of brief observations about this bill.  

Firstly, I take note of the form of these amendments and the legislation. Although I have only been a member of 
this chamber for a little more than seven years, I find the drafting somewhat unusual in so far as the legislation 
has only five clauses, but is accompanied by a 29-page second reading speech. Some among us realise that this is 
a de facto instruction to the judiciary. The Attorney General, while rightfully not attempting to trespass on the 
separation of powers, feels that he needs to spell out at great length his instructions about what he believes this 
legislation means. I do not regard that as optimal for the simple reason that the law should be accessible and 
contained entirely in the legislation as passed. Ordinarily, we should not have to rely on extrinsic aids such as a 
29-page speech, the delivery of which was almost as long as a Julie Bishop course at Harvard. I hope that the 
Attorney General does not engage in this practice in the long term. It would be preferable if future legislation 
could stand alone so that we do not have to rely on extrinsic aids. 

I acknowledge that this legislation is a sincere attempt to remove what is seen as a constraint on the judiciary in 
the sentencing process. Some frustration has been expressed by the judiciary about deducting one-third of a 
sentence automatically. However, it needs to be reiterated�the shadow Attorney General has done this 
extremely well�that no-one should be under any illusion that this legislation mandates the imposition of 
maximum terms. People should be under no illusion that this legislation guarantees the imposition of maximum 
penalties. All it does is broaden the discretion of the judiciary. For the reasons that the shadow Attorney General 
has expressed, and were very cogently put by the Director of Public Prosecutions at our briefing yesterday, this 
will not mandate the imposition of maximum terms; it will broaden the discretion of the judiciary. 

This brings me to the general problem of the discretion of the judiciary and community perceptions of the 
judiciary. During my time in Parliament, it has been my practice not to directly criticise judges. I believe that we 
need to maintain the separation of powers. However, I think that in the community, to use the words of 
Mrs Ellen Rowe in today�s media, there is a sense of disappointment and frustration. While I am talking about 
Mrs Rowe, I say as an aside that we all extend our great sympathies to her and her family, who have borne the 
great tragedy of the death of Bill Rowe, a loving father and husband, with enormous dignity. As we move 
towards the anniversary of Mr Rowe�s death, I extend my sympathies to Mrs Rowe and her family; our thoughts 
are with them. Christmas Day is a day that should be one of celebration and festivity, but it will be one of great 
sadness and reflection for the Rowe family.  

Part of the community�s dissatisfaction with sentencing stems from the part that victims play in the whole justice 
process. In the Rowe case itself, we heard that there was probably not good communication between prosecutors 
and Mrs Rowe about what could be called the charge bargaining process. Charge bargaining is legitimate in 
some cases if, for example, it spares vulnerable victims from having to give evidence, and there is some 
justification for it if it expedites resolution of the matter. However, victims should not come to the door of the 
court and have awful surprises visited upon them. They need to have the opportunity to participate in a 
meaningful way, with a meaningful dialogue about how the trial process works, and what outcome can be 
anticipated.  

My plea is that we introduce into the legal system a greater emphasis on restorative justice. I put my hand on my 
heart and say that one of my regrets is that, in my very short time as minister, we did not have a chance to at least 
shift the system to such an extent that we place more emphasis on restorative justice. Restorative justice is not, as 
is often mistakenly believed, about letting perpetrators off more lightly. It is about giving victims a role in the 
justice process. That will ultimately mean that their healing from the crime that has been committed against them 
will be more fully realised. Restorative justice is also about getting the perpetrators to fully acknowledge the 
impact of their offending behaviour, and to act in a tangible way to show the victims that they are contrite. 

I am keen, as is the shadow Attorney General, to ensure that we do not delay this legislation for any great length 
of time. However, one important issue that I need to raise with the Attorney General is that we need to ensure 
that when we have these dialogues about this type of legislation, we do not unduly raise community 
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expectations. I believe�as I have said in the comments I have made today about the judiciary�that there is a 
need to take steps to ensure that the community has a greater understanding of the sentencing process and the 
method by which sentences are given out. It may be timely for the government to consider establishing a 
sentencing council, such as has been established in New South Wales, which can promote sound, evidence-based 
policies, disseminate sentencing statistics, analyse sentencing trends, and conduct broad community consultation, 
because I believe that will lead to better sentencing decisions.  

Finally, I reiterate the words of the shadow Attorney General about the impact of this legislation on the prison 
population. Shortly before the election, some back-of-the-envelope calculations were done by the Department of 
Corrective Services that were highly unsatisfactory. I know from statements that the Attorney General had made 
in this place that he has since undertaken a much more rigorous process. I understand that seven phases of 
modelling were undertaken to try to work out the impact of the bill on the prison population, and the cost. Of 
course we know that those sorts of figures would have needed to be presented as part of any submission to 
cabinet asking it to agree to the drafting and printing of this legislation. At our briefing yesterday, we were 
promised a copy of those figures. During the briefing, the Attorney General did show us those figures on a 
computer screen. Unfortunately, my middle-aged eyesight did not permit me to discern those figures. If we are to 
have an intelligent debate and dialogue on this matter in this chamber, it is necessary that we see those figures. I, 
probably more than anyone else in this chamber, am acutely aware of the issue of prison overcrowding. While 
that in itself is not a reason to hold up this legislation, we need to make mature and evidence-based decisions in 
this place. That will be difficult to do if we are not given those figures. I hope that certainly by the consideration 
in detail stage the commitment to provide that information to us would have been met and we will have the 
capacity over the next hour or so to have a decent look at those figures. 

I certainly commend the legislation to the house. I believe it a sincere attempt to remedy what is seen as a fetter 
on judicial discretion. However, I do not believe�as the DPP and the shadow Attorney General have both 
said�that community expectations will be met by the legislation that has been presented today.  

MR B.S. WYATT (Victoria Park) [1.24 pm]: I, too, rise to speak and note my support for the Sentencing 
Legislation (Transitional Provisions) Amendment Bill 2008, and to support the comments that were made by the 
shadow Attorney General and member for Fremantle about this legislation and the history of this matter. 

I do not propose�I am sure much to the relief of every member of this place�to go through this legislation in 
detail. That has been done by the shadow Attorney General, and that is not my role. However, it is certainly my 
role to make some comments, as the member for Victoria Park, on the issue of truth in sentencing as it has 
become known. My experience of truth in sentencing is twofold: as a lawyer, having spent some time working in 
the Office of the DPP�indeed, with the Attorney General�and subsequent to that as a local member of 
Parliament in the electorate of Victoria Park. I spent a period of time at the Office of the DPP, primarily in the 
civil area of the department, dealing with the Criminal Property Confiscation Act. During that time I dealt on a 
regular basis with lawyers, including the now Attorney General, as a lawyer in the same group as me. It became 
apparent to me during that time, in dealing with criminal matters, and in particular with victims of a crime�
which is where the focus of this legislation lies�that there is strong dissatisfaction, frustration, angst and anger 
in the community about what has been happening with the sentencing process in Western Australia. As the 
Attorney General pointed out in his second reading speech, this has been a sore that has been festering away for 
a couple of decades at the very least. Certainly no member of any political party comes into this chamber today 
with clean hands in discussing, and hopefully resolving, this particular issue. 

Since I have left the Office of the DPP and have become the member for Victoria Park, the level of antagonism 
that people have towards the sentencing process in Western Australia has become even more apparent to me. 
The Attorney General, and the member for Warnbro�all of us, no doubt�would have been lobbied by our 
constituents regularly as stories have appeared in the local newspapers about the perceived totally inadequate 
sentences that have been meted out for what are horrific and violent crimes. There has certainly been a 
groundswell movement from the people of Western Australia on this issue. This was probably the single most 
important issue that I was regularly asked about during the last election campaign. All members of Parliament 
understand fully that this issue was front and centre in the last election campaign. Both sides of the Parliament 
presented alternatives for dealing with the truth-in-sentencing issue, and we find ourselves today with the new 
Liberal-National Party government�s proposed solution to this problem.  

The real issue is the transparency of our sentencing process. The average citizens in Western Australia are not 
deeply involved�if they are lucky�with the justice system and the Department of Justice and the DPP. For 
them, the pointy end of our justice system is when people are locked up�incarcerated. That is what people tend 
to understand. They understand that if people do the crime, they must do the time. The perception in the 
community was�quite rightly in many circumstances�that the time that offenders were doing did not reflect 
the gravity of the crime that they had committed. I note the comments made by the member for Girrawheen 
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about restorative justice. On a side issue, I note that this morning the Attorney General gave the second reading 
of the Fines, Penalties and Infringement Notices Enforcement Amendment (Compensation) Bill 2008. As a 
backbench member of the former government, I undertook a review for the former Attorney General on how 
fines enforcement impacted on Indigenous people in particular. We only need to go to Broome Prison to find out 
how many people are in prison for fine and traffic-related offences. I draw that review to the attention of the 
Attorney General and the house. Hopefully, the new government will spend some time looking at that in an 
effort to reduce the rate of incarceration, and also to ascertain what can be done to rehabilitate prisoners. 

I feel that truth in sentencing is an important issue to resolve, as the separation of judicial and governmental 
powers is fundamental to our constitution. The citizens of Western Australia have a disturbingly high level of 
dissatisfaction with the performance of our courts and judiciary, which only became apparent to me when I 
became a member of Parliament. It was not until I had that direct, one-to-one contact with constituents on a daily 
basis that I realised how dissatisfied Western Australians were with the outcomes of the sentencing process. The 
challenge, I think, is to define the separation of powers, which really is the basis of our democratic system of 
government, so that we have an independent judiciary. Mandatory sentencing is debated on and off in all states 
and territories, and indeed federally. I remain opposed to fettering the discretion of judges, except where 
absolutely necessary, because I believe that having a strong, independent judiciary is the key to a successful 
democracy. What happens in this place in the heat of the moment during political debate does not necessarily 
make for a fair outcome. That is why what happens in this place needs to be separated from an independent 
judiciary, and separated from the executive government and the political process in this place. The level of 
frustration with and anger shown towards our judiciary from the overwhelming majority of Western Australians 
who spoke to me was concerning, and it was beginning to undermine the concept of the separation of powers. I 
was concerned that legislation would come in that would have a much more dramatic impact on the separation of 
powers than we have today. 
The shadow Attorney General has already referred to the decision of Yates, in which the Court of Appeal made 
the transitional�Attorney General � 
Mr C.C. Porter: Yes?  
Mr B.S. WYATT: Was Yates unanimous; were all five justices in agreement? 
Mr C.C. Porter: No. There was a very strong sentencing judgement from the Chief Justice, and one other judge 
who might � 
Mr B.S. WYATT: It was three-two? 

Mr C.C. Porter: It was three-two, and it was a strong dissent. 
Mr B.S. WYATT: I have not read the dissent. Clearly I should, and I will obtain a copy of the dissenting 
judgement this afternoon and read it. The Attorney General has indicated that it is a dissent worthy of 
consideration, and the Chief Justice is not somebody to be taken lightly, so I will read his dissent.  

The effect of that Court of Appeal decision was to make the transitional provisions permanent in July this year. 
As the Attorney General said, it overrode what many people considered to be the express intent and will of 
Parliament. I come back again to the comments I made just a minute ago about the separation of powers and the 
importance of an independent judiciary. That flows both ways, in that the judiciary needs to pay strong attention 
to what we say in this place.  

I now make some comments about the Attorney General�s second reading speech. It is, without question, the 
longest second reading speech I have ever read and had the pleasure of listening to in my short time in this place. 
However, I can also bring an element of appreciation to a long second reading speech. I had a fair bit to do with 
the Criminal Property Confiscation Act 2000 when I was at the Office of the Director of Public Prosecutions. I 
would regularly go to the second reading speeches made by members of Parliament, and I was often frustrated to 
find that they did not have the detail that I was seeking as a practising lawyer to take to court and put my position 
on behalf of the state as to what certain sections of the Criminal Property Confiscation Act meant, and what the 
Parliament meant. So it is important that both ministers and members of Parliament make their position clear on 
bills, and I dare say the Attorney General has done that by way of this lengthy second reading speech, which is 
considerably longer than that for the bill we are debating today. 

The history of the practice of granting remission was outlined very well by the Attorney General in the early 
stages of his speech. I will quote a short paragraph related to the decision of the Dixon committee in 1981 � 

The 1981 Committee of Inquiry into the Rate of Imprisonment in Western Australia�the Dixon 
committee�concluded that remission had become an entrenched part of the system, and 
consequentially recommended that legislation be enacted fixing the rate of remission on all sentences at 
one-third of the head sentence. These changes were introduced via the Prisons Act 1981, which 
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provided that when no parole order was made by the court, a prisoner was entitled to a one-third 
remission in sentence. 

The problems with the way remission was used led to the need for truth in sentencing. As I said, the Attorney 
General has gone through the history of this matter, and no political party comes to the chamber this morning 
with clean hands on this issue. However, I believe there has always been a strong intent by all sides to try to deal 
with this issue. Truth in sentencing was needed because the average Western Australian could not understand the 
sentencing process and could not understand why, when the Criminal Code stipulated a maximum sentence, 
there was such a huge disparity between the maximum sentence and the sentence handed down by judges. Truth 
in sentencing became a term that was not respected; it became a term with much cynicism and anger attached to 
it. At some of my community forums it was perhaps the most prominent issue that was raised with me as the 
member for Victoria Park.  

The Attorney General put out a media release on 26 November that stated � 

The legislation will establish a stronger, fairer and clearer justice system by addressing the following 
three key issues in sentencing: 

•  repealing the Transitional Provisions � 

by way of this bill. The second bullet point states � 

•  giving judges greater discretion to decide not to make an offender eligible for parole and greater 
discretion to make offenders serve longer periods of imprisonment before the offender becomes 
eligible for parole 

This bill does not do that. The third bullet point states � 
•  limiting the circumstances in which offenders are given discounts for early pleas of guilty and 

decreasing the quantum of the discounts for early pleas in situations where offenders had no real 
choice, given the strength of evidence against them, but to plead guilty to a serious offence. 

This bill does not do that; it deals only with the first bullet point. It is worth pointing out, however�I know the 
shadow Attorney General has already gone through this process�as the member for Victoria Park, that it is my 
intention to be as detailed as I can on this issue. The former Attorney General, in his media statement of 
3 August 2008, in the lead-up to the election, put the Labor Party�s position on truth in sentencing clearly. He 
stated �  

�Government legal advice is that a mere repeal of the �truth in sentencing� transitional provisions will 
create greater uncertainty, inconsistency in sentencing and could even result in a retention of sentence 
discounting. 
�For that reason, the Government proposes to not only repeal the �truth in sentencing� transitional 
provisions but to replace them with a direction to the Court on how sentencing is to be conducted in the 
future. 
�This will achieve consistency, avoid confusion and ensure that sentence discounting is not revived.� 

The shadow Attorney General outlined yesterday the briefing he received from the government lawyers; he 
focused in particular on the Director of Public Prosecutions, Mr Robert Cock, QC, and his concerns about and 
his view on the legislation, which was that it will not do what it seeks to�that is, remove the one-third remission 
in sentencing. It seems that to resolve that issue and to make the DPP content about the four points he raised�I 
have already addressed the issue of Yates�the problem is how to abolish a precedent without replacing it with a 
new regime, which is what the then Attorney General proposed back in August 2008. Precedent becomes the 
problem. The courts will look to decisions such as that in Yates and to past sentencing practices. That is causing 
some concern to the Director of Public Prosecutions. It seems that the proposed amendment of the shadow 
Attorney General would deal with this issue�it is not a complicated amendment�to ensure that the DPP 
himself is satisfied that we will indeed now deal with the truth-in-sentencing issue. I know that the Attorney 
General is a practical man. I dare say he may even be considering supporting the shadow Attorney General�s 
amendment. Who knows? He is a practical man, and I know that he knows that if the government fails to deal 
with this issue now, it will hang around the neck of this government for many, many years. The first time this 
falls over in the courts when the first judge decides that, regardless of this legislation, the remission of one-third 
will still apply, this government will have it like an anchor around its neck. I say now that it is easy to resolve. If 
the government accepts the amendment to be moved by the shadow Attorney General, I believe it is an issue that 
we will not need to revisit in this place for many, many years�certainly, I hope, well after I have gone from this 
chamber. I know that the shadow Attorney General has already addressed this issue in some detail. However, I 
say to the Attorney General that he should consider it strongly. I know that the Attorney General�s chief of staff 
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is at the back of the chamber. I know that his chief of staff is listening to this debate and is aware of this issue. It 
is something that, hopefully, we can deal with now, so that it does not come back again in the future.  

Another point I will make is about the costings. This is something that, as shadow Treasurer, I am particularly 
interested in. Any legislation that will obviously result in increased rates of imprisonment always brings an 
increased bill to the state. When it comes to the safety of our communities, generally the cost of incarcerating a 
violent criminal is put on the backburner, and quite rightly. There are priorities that the state, regardless of 
finances, must and will always have. However, I am somewhat concerned that of the 35-page second reading 
speech, costings were only a three-quarters-of-a-page issue for the Attorney General. It is an issue that I intend to 
pursue in the lead-up to and during budget estimates next year. The budget will come around very quickly, and I 
dare say this legislation will have an impact. The Attorney General has indicated that there will be a spike in 
increased sentences, and that will obviously increase the number of people whom the state incarcerates. The 
shadow Attorney General has indicated that this is an issue. At the briefing yesterday, which I was unable to 
attend, both the member for Girrawheen and the shadow Attorney General indicated that there were seven 
rounds of economic modelling on this point. However, we have not seen any of that economic modelling, and it 
is something about which all members of this place should be particularly concerned in light of our current 
economic circumstances. 

Common law and precedent mean that simply repealing this matter will not resolve the problem that we have 
with truth in sentencing. I know, as all members know, that our constituents hate the current sentencing regime 
in Western Australia. It is an issue that I am keen for this place to address so that I do not have to continue 
dealing with it and so that my constituents do not have to continue reading on the front page of our local 
newspaper about the frustrations of people because of inadequate sentencing. As I said, I will support this 
legislation. Clause 3 removes the transitional provisions. However, all it would take is a very small amendment 
to allow the legislation to do its job properly. I ask the Attorney General to consider that seriously, so that we 
will not be back here again dealing with this issue less than 12 months from now and so that over the summer the 
Attorney General is not drawn away from his holidays to explain exactly why a member of the judiciary has 
imposed the one-third remission in light of the passing of this legislation. 

[Member�s time extended.] 

Mr B.S. WYATT: It is an easy amendment; it can be done. If we do not do it, I fear that we will be back here 
again debating this issue, but certainly with an anchor around the neck of the new government. I can assure 
members on the back bench that it is not an issue that they want to come back and land in their laps, because it is 
an issue that causes great angst and great consternation in our community. 

I say again that this is an issue that I had practical experience with during my time at the Office of the Director of 
Public Prosecutions, and I have had practical experience with it during my time as an elected member. People 
have expressed frustration and great anger towards our judiciary. A strong, independent judiciary is fundamental 
to the separation of powers and to our democracy. We need to ensure that the judiciary has a discretion. We have 
provided it with a discretion, but we also need to deal with the common law issues�the precedent issues�that 
the DPP has already mentioned quite openly and bluntly, as is his style, to those members who were at the 
briefing yesterday. He indicated that he does not believe that this legislation will do what we are hoping it will 
do, and that only a small amendment will allow for maximum sentences to be imposed, without being 
constrained by such issues as the Court of Appeal found in Yates.  

MR J.R. QUIGLEY (Mindarie) [1.45 pm]: I rise in support of the shadow Attorney General�s comments on 
the Sentencing Legislation (Transitional Provisions) Amendment Bill 2008. I note that the sentencing legislation 
and the sentencing practice have always been both controversial and complicated. I think that the notion of truth 
in sentencing was a political tag invented by a New South Wales government of the late 1980s, which saw it as 
politically advantageous to give it this tag. This is not, of course, the name of the legislation, but it will be the 
name always referred to in interviews with the Attorney after the legislation is passed by this chamber, and I will 
certainly be voting for it, subject to the comments I make. However, it will be called the truth-in-sentencing 
legislation. 

There is only one truth in sentencing, and that is the amount of time that the offender actually spends 
incarcerated. The truth of that can be found in the sentence that the judge strikes, not in something that we pass 
in this place. Of course, I had just under 30 years as an advocate in the criminal courts, and I practised through 
many changes to the sentencing legislation and the regimes by which people were incarcerated. I used to think 
that the truth in the sentence was often best reflected in my office after the sentence had been struck, when the 
crying mother would come back after Johnny had been given 10 years with parole. In those days, it was not 
struck as parole after so many years, but as a proportion of the head sentence to be served. Back at the office we 
would explain that there would be a one-third discount anyway, so from the 10 years, three years, three and a bit 
months would come off. The parole would be a percentage of that, which would bring it down to three years and 
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two months. Because he had already been in jail on remand for nine months awaiting sentence, that would bring 
it down to something like two years and four months, so that he would miss only two Christmas parties at home 
for his 10-year sentence. Once hearing that truth explained, the mother would happily pay the bill. 

The truth, however, was, of course, to be found in various pieces of legislation, including the Prisons Act, as it 
then was, which the Attorney has already referred to and which carried a statutory reduction within it for a long 
period. These matters were looked into by the committee chaired by His Honour Judge Hammond, as he then 
was, and one of the terms of reference stated � 

Reducing the rate of remission so that the time actually served by a prisoner more closely approximates 
the term imposed by the court while ensuring that a prisoner sentenced under any new remission regime 
spends no longer in custody than he or she would have spent had he or she been sentenced before the 
commencement of the new provisions for a similar offence in similar conditions. 

That is, the proposals were not to dramatically increase the tariffs overall; that had the legislation itself, as 
accessible to the public, been more clearly understood, the sentence struck by the judge in accordance with that 
legislation would give an immediate explanation to both those who were sentenced and to the public at large of 
what the court thought would be the appropriate penalty, and that sentence would be served.  

I take up the Attorney�s point that, in the second reading speech, the finger was pointed at the Labor Party for 
being perhaps the author of one-third remission sentencing. Of course, its inclusion in the Prisons Act 1981 and 
the Sentencing Act 1995 goes back into the mists of time. To point at a particular party is not just unfair but a 
little misleading. That is the part that could come back to visit the present government should there be any 
particular dissatisfaction in the community with any sentence handed down after the enactment of this bill. I do 
not believe it is the fault of any particular government. The striking of a sentence and the enmeshing of it with 
supervision outside institutions is a fairly complex area of law. That is reflected in the second reading speech 
itself, wherein, at the penultimate paragraph, the Attorney General states � 

The clear intent and purpose of this government�s legislation is that if an offender such as Timothy 
Farmer were sentenced under this legislation, it would be open to the judge to use the maximum 
statutory penalty of 20 years� imprisonment as the starting point for the sentencing process and the 
judge would no longer be obliged to apply a one-third reduction in sentence.  

At the penultimate paragraph, the average punter would be drilling fairly heavily into the parliamentary debate to 
find out the real intention of this legislation. Whether the legislation actually effects that in practice is another 
thing. The Attorney General refers also to commentary on the Sentencing Act, which itself referred to the 
changes in the 2003 law. The text of that reads � 

Moreover, it ought also to be clear that the practical effect should be neutral; the whole point of the 
transitional provisions was to allow an alteration of the law about parole without indirectly and 
inadvertently increasing the amount of time that most offenders actually spend in prison.  

I will say more in a moment about how much time most offenders actually spend in prison. The transitional 
provisions, as they came to be known, were to facilitate changes to the parole provisions without inadvertently 
increasing the prison population and dramatically increasing the tariff. In other words, they were to give effect to 
what His Honour Judge Hammond, as he then was, wanted by reducing the rate of remission so that the actual 
time served closely approximates the term imposed by the court, while ensuring that a prisoner sentenced under 
any new remission regime spends no longer in custody than he or she would spend had he or she been sentenced 
before the commencement of the new provisions for similar offences. That was, of course, before the Court of 
Appeal handed down its decision on Yates.  
I have some sympathy with the Attorney General�s position, as I do with that of the former Attorney General, 
because the public might think that perhaps the easy way out of this is for the Attorney General to go down to 
the Chief Justices� chambers and ask whether mere repeal now satisfies the court to give effect to the original 
intention of Parliament when passing the transitional provisions in 2003. Of course, that is impractical and 
objectionable on at least two grounds. Firstly, there is the separation between the legislature and the judiciary. It 
would be quite inappropriate for the Attorney to go down and take advice, as it were, over a cup of tea, as 
pleasant an experience as that would be for the Attorney. That would be wrong because we are here to enact. We 
do our best to couch the legislation in terms that will not only give guidance, but also in many cases bind the 
courts. However, there must be a final arbiter of what we say, and that should not be by a division of this 
chamber. A division of this chamber, of course, will result in a decision on what words to incorporate into 
legislation, but it will in no way be binding in terms of interpretation. That is the role of the independent umpire, 
the courts. 
The second reason it would be entirely inappropriate for the Attorney to embark upon what might be seen by 
some to be initially an attractive course�that is, to attend upon the Chief Justice what he thinks are the 
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proposals�is that the Chief Justice is the first amongst equals. Of course, there are other judges in the Court of 
Appeal, and the Chief Justice could not in any way be seen to constrain or bind the other judges by what he 
communicates to the Attorney General. This takes us back to the beginning of the argument, as it were, for this 
afternoon. Does this legislation address what clearly troubled Justice Heenan when he sentenced Farmer for 
manslaughter? His problem was: �My starting point is that the maximum is 20 years, but before I do anything 
else I must deduct a third. In reality, I�m striking a sentence for which the maximum is 13 years and four months. 
That is the starting point.� Does this legislation unshackle the judiciary to the point at which judges can start at 
20 years? On a literal reading, perhaps that could be the case, were it not for the fact that, of course, sentences 
and the tariff, as it were, struck by any group of sentences for a similar offence are set by precedent sentencing. 
Let us look at Yates without the transitional provisions, and before the substantive amendments: the one third 
remission rule could have and would have applied seven years ago�that is, administratively, there would have 
been a reduction from the maximum. The community would have seen the maximum inflicted, although, 
administratively, we all would have known that the practical maximum would have been significantly less. At 
the time the Yates decision was handed down, the law that we are now seeking to amend had been enacted. 
Nonetheless, now, hopefully�post this week if the other place deals with it in an expeditious manner�the 
judges will be able to turn to the maximum and say, �Look, the maximum is 20 years; we now must look at 
sections 7 and 8 of the Sentencing Act and take into account the circumstances of aggravation, of which there 
were many in the Farmer case, and then go to section 8 to see whether there were any circumstances of 
mitigation�very minimal in that case�before striking the sentence.�  

Debate interrupted, pursuant to standing orders. 

[Continued on page  868.] 
 


